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QUESTIONS PRESENTED 


The Civil Service Commission ordered the Navy Department 
to suspend and remove appellant from position (Chief, Termina- 
tion B¥anch, Contracts Division, Bureau of Aeronautics Repre- 
sentative, Akron, Uhio) upon the alleged grounds of: * * % 
"sabitual use of intoxicating beverages to excess; Wilful dis- 
regard of financial obligations; and, Arrests" * * * under 5 CFR, 
1955 SUPP. # 2.106. In addition, the Commission debarred appellau 
from Federal employment for one (1) year. 

The District Court in granting summary judgment for ap- 
pellees hela: * * * "the Court is of the opinion that the ad- 
ministrative determination of which the plaintiff (appellant) 
complains was in substantial compliance with applicable pro- 
cedures under valid regulations; * * * and no showing is made 
of an abuse of executive discretion by the Givil Service Com- 
mission." * * * 

The questions presented here are: 

1. Does the Civil Service Commission have such power 
ana authority, under law, as exercised against appellant? 


2. If the Commission has such power and authority, 


was ites exercise against appellant, valid under Law? 
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Preliminary Note 


The joint and several appellees are hereinabove and here- 
4nafter referred to as the Civil Service Commission, or the Com- 
mission, and the Navy Department, as the case may be. 


JURISDICTIONAL STATEMENT 


The jurisdiction of the District Court was invoked 
pursuant to: Sections 305 and 306, Title II, District of Cal- 
umbia Code (1951 ed.); The Declaratory Judgments Act, 62 Stat. 
964, as amended 63 Stat. 105, 28 U. S. GC. # 2201 ana # 2202; 

The Federal Administrative Procedure Act, 60 Stat. 2435, 5 U. S. C. 
#1009; and 28 U. S. C. #1331 and # 1332; for declaratory judg- 
ment against appellees, to void orders against appellant and for 
other relief. (JA1). 

The jurisdiction of this Court is invoked pursuant to 
62 Stat. 963,.28 U. S. C. 2106, for review and reversal of the 
lower court's order in favor of appellees, docketed February 19, 
1960. (JA 70). 


STATUTES AND REGULATIONS INVOLVED 


The following provisions of the Constitution of the 
United States, statutes, executive orders and admininistrative 
regulations are involved in this action: 

(a) U. S. Const., the bill of attainder and ex-post 
facto clause, Art. I, Sec. 9; and the Fifth Amendment. 

(>) The Act of January 16, 1883, as amended, colloquially 
known as The Civil Service Act, 22 Stat. 403, 5 U, S. C. 631 et 
seq. (22 Stat. 406, 5 U. S. C. 640, reproduced as| Appendix A 
hereto). 

(c) Executive Orders 10450 (Apr. 27, 1953) and 10577 
(Nov. 22, 1954) 18 F. R. 2489 and 19 F. R. 7521, respectively. 

(a) Gode of Federal Regulations, 5 CFR, 1955 SUPP., 

# 05:2, # 2.106, # 2.107, # 28.2 and 28.5. (5 CFR, 1955 SUPP., - 
2,106 (a) reproduced as Appendix B hereto). 


STATEMENT OF THE CASE 


Appellant, under Career Conditional Appointment (Contract 
Specialist, GS-8, $ 5,780.00 p.a.), effective March 25, 1957, 
was serving one (1) year probationary period, during all times 
involved herein, (Appellant theretofore bas served in the Fed 
eral government variously as: Contract Attorney, Army Air Forces, 
Wright Field, Dayton, Ohio, during World War II, - Contract Ad- 
ministrator, Cleveland Ordance District, Department of Arny, 
during Korean conflict, - and more recently as Attorney Advisor, 
GS-11, Department of the Air Forse, Wright-Patterson Air Force 
Base; during 1956, - without acquiring so-called ‘status’, hence 


+ - 


the aforementioned probationary period). 
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Following visitation by Commission investigators on Oct- 


ober 10, 1957, appellant was served with Interrogatory on Oct- 
ober 29, 1957, and furnished Answers & Comments thereto on Nov- 
ember 30, 1957. (Exh. 2 to Complaint). 

Thereafter, by Commission (Sixth Regional Office) letter 
of decision dated December 18, 1957, appellant was ordered sus- 
pended as of January 2, 1958, pending any appeal, otherwise re- 
moved, upon charges alleged therein, (JA 20). 

Appellant duly appealed - and by Motion on Jamary 24, 
1958, moved the Commission for disclosure of identity of anon- 
ymous informants and derogatory information received, or in the 
alternative, for sufficient information or specificity in order 
to defend the charges. (JA 25). Notwithstanding Commission's 
failure to actiupon said motion for disclosure, appellant pro- 
ceeded to answer the charges on the merits, and adduced some 
fifteen (15) exhibits via affirmative defense thereto on Febru- 
ary 12, 1958. (Exh. 6 to Complaint). (JA 26 for exhibits sup- 
porting affirmative defense). 

By letter of decision dated February 13, 1958, (JA 44) 
the Commission denied the appeal, whereupon appellant duly ap- 
pealed from the Commission's Sixth Regional Office to the Board 
of Appeals and Review, - which affirmed denial of appeal by 
letter of decision dated June 20, 1958, (JA 48), and ordered 
appellant removed. Appellant's Motion for Reconsideration, etc. 
(Exh. 11 to Complaint) was denied by Commission letter of dec- 
4ision, dated October 9, 1958, (JA 51), thereby exhausting the 
administrative remedy. 


Complaint (JA 1) and Exhibits thereto for declaratory 


| judgment and other relief, was filed June 22, 1959, and Answer 


| (JA 54) and defendants (appellees) Motion for Summary Judgment, 
| etc. (JA 62) were filed October 19th and 2lst, respectively. 

| Plaintiff's (appellant's) Motion for Summary Judgment (JA 63) 

| was filed Jamary al, 1960, and the cause briefly argued and 

| submitted on Jamary 29, 1960. 
| The District Court issued Memorandum on February 5, 

| 1960, (JA 68) and Order on February 19, 1960, (JA 70), granting 
| summary judgment for defendants (appellees). Appeal therefrom 


| to this Court ensued. 


OPINION OF THE DISTRIOTSGOURT 


| Throughout this cause, the Commission in| defense of its 
|| charges and orders, asserted virtual unlimited authority, claim- 
| ed under the Vivil Service Act, as amended," and socforth. 

The District Court's single page Memorandum opinion, 
constitutes merely affirmation thereof. (JA 68). 


STATEMENT OF POINTS 


The points relied on and the charges and orders to which 
they relate are: 
(A) As to “Habitual Use of Intoxicating Beverages to Excess." - 
1. The alleged charge, as against appellant, under 5 CFR 
1955 SUPP., # 2.106 (a) (6), exceeds the Commission's statutory 


authority under Sec. 8, 22 Stat. 406, 5 U. S. Ce 640 (Appendix 


A&B hereto, respectively), and the regulation is grossly mis- 
applied, as to appellant. 

2, The charge is admittedly founded upon derogatory infor- 
mation from anonymous informants, and on its face lacks required 
specificity, and is therefomfatally defective and void. 

3, The gubstantial and credible evidence of record, ad- 
duced by appellant, conclusively belied the charge. The Commiss- 
jon's rejection thereof, in favor of aforesaid derogatory infor- 
mation from anonymous informants, is arbitrary, capricious and 
an abuse of discretion. 

4. The atatute, Sec 8, 22 Stat. 406, 5 U. S. C. 640 and 
the regulation thereunder, 5 CFR, 1955 SUFP., 2.106 (a) (6), en- 
tails s proscription and penalty, whichsapplied against appellant 
4g contrary to the attainder and ex post facto clause, U. 8. 
Const., and is void. 

5. Finally, the alleged charge, procedures and orders 
thereunder, are contrary to procedural and substantive due pro- 


cess of law, Amd. V, U. S. Const. 


(B) As to “Wilful Disregard of Financial Obl igations." < 
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6. The regulation invoked 5 CFR, 1955 SUFP., 2,106 (a)s 
contains no such provision as the charge of “Wilful disregard of 
financial obligations.” - hence, the charge is a nullity. 

7. The aforesaid charge, to the extent it is based on 
derogatory information from anonymous informants,| is similarly 
defective and void. 

8. The substantial and credible evidence of record, ad- 
duced by appellant, demonstrates the invalidity of the charge. 

9. The alleged charge, procedures and orders thereunder, 
are contrary to procedural and substantive due process of law, 
V Amd., U. S. Const. 


(C) “Arrests,” - 
The Commission cites six (6) arrests" as warranting dis- 
Qualification for Federal employment Tm 
10. Four (4) "arrests" relate to past alleged offenses, - 
misdemeanors not felonies ~ not disqualifying as a matter of law. 
A fortiori, two (2) “arrests” relate to past alleged offenses 
dismissed and appellant exonerated. 
11. No required rational connection is claimed or made 
by the Commission, between “arrests” and appellant's demonstrated 
qualifications and suitability. : 
12. The regulation apparently invoked, 5 CFR, 1955 SUPP., 
# 2.106 (a) (3), contains no such provision as “arrests - warrant— 
ing disqualification” - which regulation is otherwise constitutia 
ally void for lack of delegated authority, and void for vagueness. 
13. The alleged charge, procedures and orderad thereunder, : 
as against appellant, are violative of the attainder and ex post 


facto clause of the U. S. Const., and are contrary to procedural 


and substantive due process of law, V Amd., U. S. Const. 
ee 


SUMMARY OF ARGUMEN® 
(A) As to “Habitual Use of Intoxicating Beverages to Excess" 


The charge alleged and the regulation invoked against 
appellant, 5 CFR, 1955 SUPP., # 2.106 (a) (6), 18 derived from 
Sec, 8. 22 Stat. 406, 5 U. S. ©. 640. (See:= footnote at end of 
# 2.106 (a) ). Construction of the statute is required, United 
States v. American Trucking Assn., 310.U. S. 534, (1959), ~ not 
previous Federal case is reported, and resort to the legislative 
history is necessary therefor. United S tates v. Dickerson, 310 
U. S. 554, 562 (1939). 

Gong. Rec. 47th Gong. 24 Sess. (1882), Vol. XIV, Fart 1, 
p. 645 et seq, clearly shows that Congress intended and provided: 


tricehol der 
ao eneee shail be en a office. 


The statutory disqualifying criteria is neither of rec- 
ord nor existent. The Commission's excess of authority and mis - 
application of the regulation under the statute is plain. 

* * * 
Instead of the prescribed criteria, the alleged charge is 
admittedly based on derogatory information from anonymous: inf 


ts, - condemned by thé Courts, Peters v. Hobby, 349 U. S. 3521, 


351, (1955), Greene v. McEL#py. 360 U. 3. 474; see also, Hannah 
v. Larghe, 363 U. S. 420 (1960) - further compounded by Commiss- 


4on's denial of motion for disclosure and specificity. Cf. Money 
vs andergcn, 208 F2 34, (1953), Mulligan v- Andrews, 211 F2 28 
(1954). Also, Bailey v. Mnesmwawon, 182 F2 46, (1950), all by 
this Court. 
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The Commission's refusal to provide sufficient informa- 
tion, essential to defense of the charge, under claim of “con- 
fidential" or "public interest" is unavailing. Communist Party 
Vv. Subversive Activities Control Board, 254 F2 314 (1958) by 
this Court. Mitchell v. Roma, 22 F.R.D. 217, 219, (USDC E.D.Pa. / 
(1958) applying the doctrine of Rovario v. United States, 355 
U. 8. 53, 60-62, (criminal) to labor enforcement case. Similarly, 
Mitchell v. Bags, 252 F2 513, 516 (CA 8 1958). Nor is such re- 
fusal valid because accused is probationer. Haynes v. Thomag, 

232 F2 688 (1956), in this Court. Cf. Watson v. United States, 
142 Ct. Cl. 749 (1958), on remand from Supreme Court upon auth- 
ority of Service v. Dulles, 354 U. S. 363 (1957), 

If appellant's procedural rights as probationer - 5 CFR, 
1955 SUPP. # 05.2, providing for "appeal" and "new evidence", 
or whatever rights may be afforded by E. 0. 1045, 18 F. R. 2489 
(Apr. 27, 1953), or otherwise, - are deemed inadequate to compel 
a@isclosure of information essential to defense, then the lack of 


procedural due process of law, V Amd., U. 3S. Const., is squarely 
relied on, upon the authority of Peters, Greene and Hannah supra. 


* * * 


Appellant adduced dooumentary, expert, substantial evid- 
ence of record, JA _26 et seq) controverting the charge. The 
Commission, on the other hand, relied solely on (discre’t%ed hear- 
say to sustain the charge, without affording opportunity of def- 
ense thereto. In so exercising its adjudicatory function, Hannah 
supra, at 430, 451 &22, the Commission acted arbitrarily, cap=- 
riciously and absued its discretion. 


Application of the statute and regulation, Sec. 8 and # 
2.106 (a) (6) respectively, to-appellant, absent prescribed dis- 
qualifying criteria of record and resultant loss of position and 
4mposition of one-year bar, is void under attainder and ex post 
facto clause, U. S. Const. Particularly so, in that the mandatory 
provisions of the statute, entail a permanent bar to Federal em- 
ployment, so held by the Commission in the 19th Annual Report, 
at p. 129, upon application for reinstatement by employee. 

* * * 

Finally, the alleged charge 4s against appellant, the de- 
fective, unlawful procedures employed, and orders whereby appel- 
lant sustained loss of position and imposition of one-year ber to 


Federal employment, violate procedural and substantive due pro- 


cess of law, V Amd. U. S. Const., Peterg and Greene supra, in 
event it is deemed necessary to reach the constitutional issues 
invol ved. 

(B) Ag to “Wilful Disregard of Financial Obligations” - 


The aforesaid charge is not comprised in the disqualifying 
regulation, 5 CFR, b955 SUPP., # 2.106-(a). As such, it constit- 
utes a substantial departure therefrom and is void. Vitarelii v. 
Seaton, 359 U. 3. 535, 546 (1959) : 

* * * "An executive agency must be rigorously 

held to the standards by which 1t professes its 

action to be judged.” * # # 
citing Service v. Dulles, supra. 

To the extent the alleged charge is based on derogatory 
information from anonymous informants (in part) it is similarly 
void for the reasons and upon the authorities supra. 

And the substantial evidence of record, adduced by ap- 
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pellant negatives the charge, 1.0. detailed answers to Interrog- 
atory, as to each item of indebtedness, (Exh. 2 to Complaint), 
Bank letter of financial responsibility, (JA 31),| and absence bf 
any creditor complaint to empl oying agency. Cf. Carter v. Forres- 
tal, 175 F2 364 (1949) in this Court, from which tthe language of 
the above charge appears to have been taken, 

Denial of procedural and substantive due process of law, 
V Amd., U. 3. Const., is similarly invoked hereunder. 


(C) Arrests" - 


Tre Commission citing six (6) “arrests” so-called, 
claimed that such warrants disqualification for Federal empl oy- 
mont < whereas, four (4) arrests relate to past alleged misde- 
meanors, traditionally not disqualifying as a matter of law, 
and two (2) such pagt arrests resulted in dismissal and exonere~ 
ation,to which no disqualification could properly attach. Sch- 
ware v. Board of Examiners, 353 U. 8. 232 (1957). Also, Konings- 
berg v. State Bar of Calif,, 353 U. S. 252 (1957). 

Nor was any rational connection claimed or made by the 
Commission; between so-called "arrests" and appellant's suit— 
ability and qualifications of record. Schware supra. (ga 26 et 


seq). * * * 


The ypesumably applicable regulation, 5 CFR, 1955 SUEP., 


# 2.106 (a) (3) “Criminal, infamous," ete. conduct, fails to 

comprise the charge of “arrests - warranting disqualification", 
as such, Vitareili supra, and the regulation is otherwise void 
for lack of delegated authority, Gong, Rec. 47th Cong. supre at 


Pe 652, 
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and Greene v. McElroy. supra at p- 496, and void for vagueness. 


Musser v. Utah, 333 U. 3. 961 (1948). Also, Jordan V- De Georges 
3Al U. S. 2235 (1951). 
* * * 

Appellant's removal from position and imposition of one@ 
year bar from Federal employment for past hrrests", classified 
as misdemeanors under Ohio law and “petty “offenses” under the 

| rederal Code, 62 Stat. 684, 18 U. So Ce Ae #1, 18 purely & 
penalty and proscription contrary to the attainder and ©x post 
facto clause, U. Se» Const. Peters V- Hobby, supra, at p. 352. 
gee also, Fleming V- Nestor, 365 U- S- 603 (1960) and Annot. 4 
L ea 2a 2155 on Attainder. And accordingly» resultant denial of 
procedural and substantive due process of law, V Amd., Ue. S- ; 


Const., upon the authorities above. 


* 


ARGUMENT 
ae 
The Charge of "Habitual Use of Intoxicat Beverages to Excess.” 
1. The iegislative History 
The foregoing charge is based on 5 GFR, 1955 SUPP., # 
2,106 (a) (6), issued pursuant to Sec. 8, 22 Stat. 406, 5 U. S. g. 
640. In the some seventy-five years since its enactment, there is 
no reported Federal case construing the statute. Resort to the 
legislative history therefor is essential. United| States v. Amer- 
ican Trucking Association:and United States v. Dickerson, supra. 
The legislative history of the statute, i.e. the Senate 
debates of S. 133, the Pendleton Act, is set forth in Cong. Rec. 
47th C . 2a Sess. (1882), Vol XIV, Part I, p- et seq, and 


pertinent excerpts therefrom below: 


— Heagnote from early Annual Reports of the Commission - 


"extracts From Debates In Congress at the Time of 
the Passage of ‘Sec, 8° of the Civil service baw" 


By Senator Frye of Maine to Senator Hawley, Connecticut, 


a proponent of the measure, at p. 652: 


"Tl gesire to ask the Senator from Connec icut & 
question. If I remember the language it 
habitual use of batexicating peverages t 
In Connecticut, under the law of Connecticut, would 
not that convict @ man as a common arunkard and send 


him to jail?" 
By Senator Hawley, at p 653: 
« * * “Yes sir, it is a criminal offense 


By Senator Frye: 


"ang in Connecticut would it not entitle 
to a divorce from her husband?" 
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By Senator Hawley: 
"Quite right." 
B Senator e3 


"vet we are putting on an amendment defining that 
which under the laws of all the New England states 
would be a crime and rpoviding that the Departments 
shall exclude from office men who are guilty of this 
crime and that this Commission shall not recommend for 
appointment men equally guilty. * * * it seems to me 
that this provision is mere nonsense." 


By Senator Hawley: 


"Does the Senator (Frye) refer to the whole prov- 
ision, or to the phrase ‘guilty of other immoral 
habits?'" = 


By Senator Frye: 


"T do not care anything about ‘guilty of other im- 
moral conduct’ * * * but the use of intoxicating 
beverages to excess I say is simply what makes a 
common drunkard under the laws of New England, and 
of course such a man would be excluded." * * * 


By Senator Sherman of Ohio, at p. 6493 


* * * "There is nothing in the bill which points 
to an examination of a man's character. It is not 
involved in the general language of the bill. I 
have looked at it very closely. * * * but where 

a man habitually, in the language of this amend- 
ment, drinks to excess, is 4ntoxicated habitually, 
or uses intoxicating beverages constantly, it seems 
to me it ought to be put on the statute book, that 
that man forfeits his office." * * * 


"thig ig an injunction on the head of a Depart- 
ment to exercise the power of removal in case & 
man is habitually drunk." * * * 


gees the following cases for what constitutes a ‘common drunkard! 


in the New England states, referred to in the Senate debates - 


*, 
Commonwealth v. Whitney, 5 Gray (mass.) 85 (1855), Commenweal th 


v. McNamee, 112 Mass. 285 (1873), State v. Kelly, 12 R. I. 535, 
(1880), State v. Flym, 16 R. I. 10 (1887). Cf. Insurance Co, Vv. 
Foley, 105 U. 3. 350 (1881) approved and followed in opinion 
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by Mr. Justice Miller in NW Life Ins. Co. v. Bank, 122 U. 8S. 

501 (1887), on this subject, during the times of the debates 

and passage of the Civil Service Act. 
It is clear from the Senate debates supra, that by Sec. 

8, of the Act, Congress intended to bar from Federal employment 

an (adjudi¢ated) habitual or common drunkard; ang to provide 

for removal from office, an incompetent due to habitual drunken- 


nesse 
Neither statutory criterion is of record, jor otherwise 


applicable to appellant. The Commission thereby exceeded its 
statutory authority agder Sec. 8 of the Act, and grossly mis- 
applied the regulation thereunder, 5 CFR, 1955 SUFP., 2.106 (a) 


(6) to appellant. 


The legislators could scarcely have contemplated the 


application givdato Sec. 8, of the Civil Service Act, hereunder. 
From the Commission letters of decision, (JA_20, 44 & 48 _) the 


gravamen of the charge is set forth below: 


+ * + "Various witnesses questioned dur 
investigation stated that Mr. O'Leary dr 
habitually to excess." Sixth Regional Of 


letter of Dec. 18, 1957. WA 


* * * "During our investigation, a wide wseriety 

of witnesses came up with the same story| that 

you were frequently known to be intoxicated and 

that your arrests and financial difficulties , 

arose to a substantial degree from that habit. * * # 
Sixth Regional Office decision of Feb. 15, 1958,(JA 44 _) 


* * * "The evidence further reflects that you have 
been known to use intoxicating beverages habitually 
to excess for a number of years, including the year 


prior to your appointment.” Board of A bas & Review 
decision of June 20, 1958. (JA 48»). 


The form: and substance of the above charges, on their 
face, are the ‘same kind condemned by the ‘ederal judiciary, from 
Bajley (diss. opn.) an 1950 to Greene in 1960. The cases thereon 
are replete and uniform - and to further cite or quote therefrom 
cumulative. 

The C Lac Required Specifi 

The charges, in addition to being made by ‘faceless in- 
formers' called “witnesses" (see: footnote in Greene supra at p. 
488). are mere "generalized charges" Greene at p. 484. Cr. the 
charges in Money and Mulligan supra in this Court, for more fact- 
ual information than that accorded appellant, and held void for 
want of specificity. See also, Bailey at p. 64. 

cfr. for example, the following statement from Commission, 
Departmental Circular No, 747, Supplement No, 7, dated Jan. 27, 
1960, /3/ Warren B. Irons, Executive Director: 

* * * "4g noted above, the Commission's regulations 

do not require specific and detailed reasons in & 

notice of separation for unsatisfactory performance 

or conduc trial period. (not 

whose on whole 

ari before appo: 
specifically an f 
% *% # (Underscoring supplied). 
Phe C L of Privel Z 
The Commission variously denied appellant's motion for 


disclosure and specificity of information, @a 25) essential to 


Gefense, on grounds of “confidential”, “public interest” or 


- = 


authority to make investigations. : 
This Court in Commmnist Party v. Subversive Activities 


Control Board supra, said p.. 321: 
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"That the documents are merely confidential does 
not protect them against compulsory disclosure * * # 
There is a vast difference between confidential 
and priveleged." * # # 


| Mitchell v. Roma, supra at p. 219: 


closure to the e the interview; . nde 
scoring ee It is owvious that the disclosure 
of the identity of persons * * ies in a case of Bere 
type (labor enforcement case ) Vike essential 

fair determination of a cauge:" * * * maerecorne 


- from Supreme Court in Rovario). 


| Similarly, Mitchell v. Bass, supras 


* * * "" The Court reached the conclusion that the 
informers statements were not priveleged as confid- 
ential communications. The Court points out that the 
disclosure of the witnesses statements would not em- 
barrass the informants in their social relations,or 
their employment or endanger their safety'" * * #* 


Nor can Commission's claimed privelege be justified upon | 


| authority to make investigations. See: Hannah amplifying Greene 
supra, for distimetion between “investigatory” and djudicatory" 
functions of Governmental agencies. In its "snvestigatory" cap- 
acity, apparently the Commission may with impunit » compile dos- 
siers on people until it fills its archives. But when it sets 
out to suspend, remove, disqualify and debar - “adjudicatory"” - 
it camot claim immunity or escape from the requirements of due 
process. Accord: Peters supra. 


* * * 


Te aforesaid, whether or not, appellant|is merely a 


probationer. Thomag, Watgon and Peters, supra. 


* * * 


5. The Substantial Evidence of Record ~ Adduced by 
&ppeilant — Negatives the Charge 


In ad@ition to denial under oath, as against the Com 
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mission's anonymque information, this appellant adduced some 15 
exhibits (JA 26-43) encompassing the whole scope of that necess- 
ary to refute such a charge, e.g. Performance ratings, medical 
eveasnseé Certificates of Good Standing, Character &ffidavits & 
Statements, etc. # The Commission was also apprided of results of 
medical examinations of appellant at Wright-Patterson AFB in June 
1956 and at Naval Air Sation, Akron, March 1957, wherein appellant 


the Commission 
was pronounced 100 % fit for duty." andAs chargeable with notice 


thereof under 5 CFR, 1955 SUPP. 28.2 (b) anyways which further be- 
lies the chargé. But see? VA 46) in the latter connection, wherein 
the Commission states: 


* * * “Concerning your use of intoxicants habitually 
and to.excess, wecare confident that you recognize, 
as we do, that a medical examination on & specific 
date neither proves nor disproves habit. * * * The 
witnesses confirmed that the habit was of long stand- 
ing and was continued into the relatively recent past 
with no evidence of rehabilitation.” * + # 


fhe foregoing being the first and last sentenmes of the same par- 
agraph. Justice Clark's remark in Greene (digs. opn.) * * *# 
ore 


2 B 
“tis sleight of hand is too much for me." + * # is/appropos here 


it occurs. 

The Commission's reliance on anonymous information, as 
against evidence of the above weight and credibility, is mani- 
festly arbitary, capricious and an abuse of discretion. 

) s Vi 
Comgt., - 

The nature and falsity of the allegd charge, its impact 
and retroactive effect upon appellant, renders it purely void as 
a penalty and proscription. Lovett v. United States, 328 U. 3. 303 
(1946). Peters supra. In addition, Sec 8 of the Civil Service Sct, 


al To 


4s mandatory in prescribing a permanent bar to Federal employment. 
Commission decision, 19th Annual Report, at p. 1293 
"“certifcate for reinstatement of person| removed 
for this cause refused on ground that Section 8 
of the civil-service act provides that/no person 
habitually using intoxicating beverages to excess 
shall be appointed to or retained in any office or 
position to which the act applies. * *|* and that 


persons dismissed for that reason are pee eligible 
for reinstatement under Rule IX." # #* 


* * * 

Finally, the loss of job and one-year bar, upon the 
alleged charge, the defective procedures and orders against ap- 
pellant are contrary to procedural and substantive due process: 


of law. Peters, Greene and Hannah, supra. 


II 


The Charge of “Wilful Disregard of Financial | Obligations" - 


The above charge is not contained in the disqualifying 
regulation, or comprised therein, 5 CFR, 1955 SUFP., # 2.106 (a), 
and is therefore a millity and void, under the rule of adminis- 
trative law in Vitarelli supra at p. 546. 

That part of the charge, (JA 21) * * # “Also, six acca 
totaling $ 203.00 have been placed against Mr. O'Leary's name witt 
a collection agency." # * # (JA 25), is invalid against motion 
for disclosure, essential to defense. Certainly, there is no 


merit to Commission claim of “confidential” , “public interest", 


ete. therein. 
Overell, appellant's indebtedness amounted to approxi- 

mately $1,500.00, some of which had been paid, some of which was 

in dispute as to amount, and some of which was not justly due and 

owing and would never be paid. - All matters were covered in ans- 
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ers to Interrogatory (Exh. 2 to Complaint). In addition, appellant 
furnished Bank letter of financial responsibility. (A 31). Like- 
wise the Commission was cognizant of the lack of any complaint by 
any creditor to employing agency. Cf. Cabeerv. Forrestal, supra. 
It is submitted, that the charge is without validity, 

if in fact, the subject matter was properly within the purview 

at all. Removal and @ one-year bar based thereon is manifestly 

an abuse of discretion, and a denial of procedural dnd substantive 
due process of law. 


Tit 


The Charge of “Arrests - Warranting Disqualification" < 


1, The Na of tg" 


it is recognized at the oubset, that the Court is not 


concerned here with guilt or innocence of alleged offenses under 
"arrests", but rather if such is disqualifying as a matter of 
law and regulation. 

The Supreme Court in Schware supra, however, noted the 
absence of convictions under charges. It is here noted, that two 
(2) charges (2 checks, NSFz amt $ 50 each) were dismissed and 
appellant exonerated. (JA 64). See also: Municipal Court of 
Akron letter, dated Nov. 23, 1960, filed directly in this Court 
about Nov. 24, 1960 supporting Reply - for Leave to File Record, 
stating: ; 
"I dd hereby certify that I have searched the records 
of this Court and find that there are no arrests or 
charges of record against you for the specific charge 
of - "Issuing Checks - No Account." /S/ Lawerence 


J. Walsh, Clerk, Municipal Court of Akron, by Walter 
hh. Kirn, Cashier, Criminal Division. 


ak Sa 


Cf. the foregoing with erroneous Commission version, maintained 
throughout. (JA 21). It might be added, that of necessity dis- 
missal resulted, for the Municipal Court only has jursidiction 
to either dismiss or bind over to Grand Jury, under Ohio law, 
R. C. Ohio, Sec. 2937.11, further evidencing Commission error. 
It is further noted, that ofathe remaining four (4) 
"arrests" three (3) are in various stages of appeal in Ohio 
courts, one of which is pending in the U. S. Supreme Court, No. 
623 Misc. Oct. Term 1960, (filed Dec. 1960), O'Leary v. Akron. 
The remaining “arrest” is for alleged intoxication, 1945, $ 4.80 


costs assessed. 


2, fhe “Arrests” _are_not Disquali fying - 
As _a.Matter of Law 


The “arrests” involved are past arrests for alleged mis- 
tionally 


t; 
demeanors, not involving moral turpitude, aria/touksounity not 
disqualifying for public office or position, as a| matter of law. 


Schware and Koningberg supra. There is no authority reported to 
the contrary. See: Anno: Bill of Attainger, 41 ed 2d 2155, 
2162, #7, Lawes pelating to Public Officers or Employees. 


The regulation provides: "(a) Grounds for Disqualifi- 


cation. (3) Criminal, infamous, dishonest, immoral, or notor- 


jously disgrecrful conduct." 
The legislative history of the Civil Service Act, Cong. 


Rec. 47th C 2d Sess, Vi fais to 


indicate a delegated authority PRE LINE the above regulation. 
In fact it indicates the opposite - 
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By Senator Maxey of Texas: 


"I think the Senate should look with a great deal 
of care before adopting the amendment proposed by 
the Senator from Connecticut. (Hawley - amendment: 
‘gulity of any other immoral habit’). It puts a 
vague discretionary power in the Board. (CSC) It 
created a board to pass upon the morals of every 
applicant for office without guide or compass in 
respect to what shall control that board in this 
examination. These objections are too important, 
and it does seem to me that that amendment (Haw- 
ley) ought to be voted down." 


By Senator Hawley at p. 652: 

** * "But the words ‘guilty of any other immoral 
habit’ are vicious in-anything resembling criminal 
legislation by reason of their great indfeinite- 
ness. They specify no offense. They give a general 
indiscriminate power to the persons having charge 
over these employees that is liable to abuses. * * * 
I think that clause had better be atriken out, and 


I am quite satisfied with the section with it out." 

See: Greene supra, at pp. 500, 503 and 506-7, and Peters 
supra, at pp. 354-357, - for lack of delegated authority, implied 
ratification or acquiesence in regulation and adverse action 


pursuant thereto. 
aa * + 


The regulation above set forth # 2.106 (a) (3) - is 
patently void for vagueness. In its attempt to cover everything 
‘from traffoc violations to treason, in effect, it covers nothing. 
Musser v. Utah, 333 U. S. 95 (1948). Cf. the language there - 

# * * "'to commit acts injurious to the putlic morals’" etc. 


with the regulation supra. At p. 97? 


* * # "Statutes may fail of their purpose if they 
do not provide some reasonable standards of guilt." * # # 


Likewise administrative regulations, Peters supra at p. 352. 


In Jordan v. De George, 341 U. S. 223 (1951), at p. 
230, the Supreme Court said: 


* # # "The essential purpose of the ‘void for 
vagueness doctrine is to warn individuals of the 
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criminal consequences of their conduct.|" * * #* 


| At p. 232, dissenting opinion by Justice Jackson, concurred in 


by Justices Black and Frankfurter: 


* # # "we believe the phrase ‘crime involving 
moral turpitude’ * * * has no sufficiently def- 
inite meaning to be a constitutional standard 
for deportation.” # * * 
| Here the regulation on its face shows it is devoid of any stan- 
dard, - and retention aon loss of job thereunder depends on 
the whim and caprice of the adminsitrator. Cf. statement by one 
Kimbell Johnson, Chief, Investigations Division of the Commiss- 
ion: 
* * * " OSC regulations made allowance for the re- 
habititation of persons who have been offenders again- 


st conventional moral standards or even been law break- 
ers during past periods of their lives. The Govern 


ment of the United States has ex-convicts working 

| for it in Civil Service positions rigne HIS mime," = 
| Government Employees Exchange, issue of May 13, |1959, at De ise 
De George supra at p. 2435 states: 
* * * "This is a savage penalty (deportation) and we 
believe due process of law requires standards for imposing it 
as definite and certain as those for conviction) of crime.“ * * # 
No less savage was the action of the Commission herein. 


The charge of "arrests", the procedures) employed, and 
orders against appellant, resul ting in loss of job and one-year 
bar are clearly in violation of the attainder and ex post fseato 
and due process of law clauses of the U. S. Const. 


* * 


Conclusion 


The decision in the court below, judicially formalizes 
the Commission's blanket claims and exercise of authority, which 
it never had in the first place. 

However, appellant does not propose to become a "suit- 


ability’ casualty or statistic, at the hands of the Commission, - 


by default. Herein, no less is the ‘badge of infamy’ affixed, than 


in Peters, Greene, Bailey, Service, Coleman, Lovett, et al, ad 
nausean. 

In the larger sense, the issues raised in this cause and 
the favorable resolution thereof, affect the rights of all Gov- 
ernment employees, present and future. 

At the outset of this case before the Commission, Jan. 
1958, in Braéf supporting Motion for disclosure and specfificzty, 
(Exh. 5 to Cogplaint, p.4) = appellant stated: 

"Tt is apparent theMiieral judiciary has become 

surfeited with the Star Chamber type pf proceed- 

ings accorded Government employees, = strained 

to the breaking point in Bailey v. Richardson." * #* # 

(arrta by equally divided Supreme Court). 

For the reasons here stated, the judgment of the 
District Court should be reversed with directions to enter 


judgment for appellant as prayed for in the complaint. 


APPENDIX A 


Sec, 8, 22 Stat. 406; 5 U.S.C. 640: 

That no person habitually using intoxicating beverages 
to excess, shall be appointed to, or retained in, jany office, 
appointment or employment to which the provisions of this act 
are applicable. 


APPENDIX B 


5 CFR, 1955 SUPP, 2.106 = 19 Federal Register 8608, Dec. 16, 1954 
# 2.106 Disqualifications of applicants - (a) Grounds for 

Disqualification. An applicant may be denied examination and an 

eligible may be denied appointment for any of the following rea- 


sons: 
(1) Dismissal from employment for delinquency or misconduct; 


(2) Physicial or mental unfitness for the position for 


which applied; 

(3) Griminal, infamous, dishonest, immoral, or notoriously 
disgraceful conduct; 

(4) Intentional false statements or deception or fraud 
in examination or appointment; 

(5) Refusal to furnish testimony as required by # 05.3 
of this chapter; 

(6) Habitual tise of intoxicating beverages to excess; * 

(3) Reasonable doubt as to the loyalty of the person in- 
volved to the Government of the United States; or 

(8) Any legal or other disqualification which makes the 
applicant unfit for the service. 

(b) Debarment. A person disqualified for any of the reasons 
listed in paragraph (a) of this section may, in the discretion of 
the Commission be denied examination, or denied appointment to 
any competitive position, for a perio@ of not more than three (3) 
years from the date of the determination of such disqualification. 
# *% * (Sec. 8, 22 Stat. 406; 5 U.S.C. 640) 

#*,Headnote at page 47: Statutory provisions interpreted or applied 


“ " , 
are cited to text in parentheses} ef § CFR. 
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) ss. 
SUMMIT COUNTY) 
Joseph O'Leary, appellant, in the above-entitled cause, 

being first duly sworn according to law, deposes and says that a 
copy of the foregoing Brief for Appellant -and—loint—Appendix, 
was served on appellees by mailing said copy in a duly addressed 
envelope with postage prepaid to appelees counsel, the United 
States Attorney, for the District of Columbiag United States 
Courthouse, Washington, 1, D. C., on t day of June 1961, 


at Akron, Ohio. 


/s/_ JOSEPH O'LEARY 
JOSEPH O*‘LEARY,| APPELLANT 


Sworn. to before me and subscribed in my presence this 


© /~fray of June.1961, at Akron, Ohio. 


s/f Wm J. 
Wm. KRUGER, JR, 
NOTARY PUBLIC, 
My Commission Expires: 12/24/62 
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For the 
District of Columbia Circuit 


ILED AUG 2 1 1963 


Soph ls Seana 


No. 15717 


QUESTION PRESENTED 


The record discloses that appellant, a non-veteran, was given 
& career-conditional appointment as a contract attorney in the 
Civil Service subject to investigation. During the one-year 
conditional period, the Commission learned that appellant had 
been. arrested six times previously, had wilfully or negligently 
failed to pay a number of debts and habitually used intoxi- 
cating beverages to excess. The Commission notified appel- 
lant he was found unsuitable for permanent appointment and 
ordered appellant’s removal. In the opinion of appellees, the 
following question is presented: 

Was not the action of the Commission correct in declining 
to grant a permanent appointment to appellant? 


qa) 


Counterstatement of the Case. 

Summary of Argument. 

Argument: The District Court correctly granted summary judgment 
for appellee since proper procedures were followed in determining 
appellant’s unsuitability for a permanent Civil Service appointment. 

Conclusion 
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GAnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15717 


JosePH O’LEARY, APPELLANT 
Vv. 


Joun W. Macy, JR., ET AL., APPELLEES 


' APPBAL FROM THH UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


On March 25, 1957, pursuant to Civil Service Regulation 
2.301 [5 CFR 2.301(a)], appellant, a non-veteran was given 
a career-conditional appointment as a Contract Specialist, GS— 
8 at an annual salary of $5,780 with the Bureau of Aeronautics, 
Navy Department, at Akron, Ohio (J.A.4). This appointment 
was made subject to investigation and inquiry to determine 
appellant’s fitness in accordance with 5 CFR § 2.107. 

During this period, an investigation was made by the Com- 
mission to determine appellant’s suitability for competitive 
civil service status. The Commission found that appellant 
failed to meet the proper standards of suitability for Federal 
appointment. Appellant’s appointment was disapproved. 
Appellant was informed of Commission findings on October 29, 
1957, and he submitted his comments. In a letter dated 
December 18, 1957, the Director of the Sixth U.S. Civil Service 
Region, Cincinnati, Ohio, directed. the employing agency to 

(1) 
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separate appellant from the service (J.A. 20, 21, 22,23). Some 
of the derogatory information included that within the pre- 
ceding twelve years appellant had been arrested three times 
for intoxication, twice for issuing checks with no account and 
once for operating 2 motor vehicle under the influence of 
liquor. Investigation also revealed that during the same 
period, appellant had been sued for nonpayment of bills eight 
different times for a total of $1,579.78 and that six accounts 
against appellant’s name had been placed with a collection 
agency. Various witnesses also stated that appellant habit- 
ually drinks to excess. 

Based on appellant’s entire record, it was determined that 
he was not qualified for competitive Federal Service pursuant 
to Civil Service Regulation 2.106 (5 CFR 2.106) (J.A. 22). 
The Director notified appellant of this removal action and also 
informed appellant he was barred from accepting employment 
or from competition in Civil Service examinations for one 
year (J.A. 24). 

On December 24, 1957 appellant sought review of the ruling 
by the Civil Service Regional Director (J.A.5). The Director, 
however, denied the appeal on February 13, 1958 (J.A. 44). 
In its letter, the Director stated that the entire file had been 
reviewed and that no grounds for changing its ruling had been 
found (J.A. 47). On February 16 1958, appellant then ap- 
pealed to the Board of Appeals and Review of the Commission 
loeated in Washington and submitted a memorandum of law 
en Mareh 30, 1958. 

On June 20, 1958, the Board of Appeals and Review affirmed 
the aetion of the Regional Office. . The Board’s letter contained 
the following paragraph: 


The Board of Appeals and Review has completed a 
careful study of your case, in the light of representations 
made by you, and information obtained by the Com- 
mission’s investigation. The evidence of file reflects 
that you have been arrested on six separate oecasions, 
and that the nature of this arrest record warrants dis- 
qualification for Federal employment. In addition, the 
evidence of your willful disregard of financial obligations 
appears to be sufficient to raise serious question as to 
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your honesty and integrity. The evidence further re- 
flects that you have been known to use intoxicating 
beverages habitually to excess for a number of years, 
including the year prior to your appointment. Under 
Civil Service Regulation 2.106, your arrest record, willful 
disregard of financial obligations and habitual use of 
intoxicating beverages to excess are disqualifying for 
employment in the competitive Federal Service. 


* * * * * 


Appellant’s separation from his position was effected on 
July 2, 1958 (J.A.7). After a further appeal to the Board for 
reconsideration, the Chairman of the Board advised appellant 
as follows in a letter dated October 9, 1958. 


Under the Commission’s appeal procedures applicable 
to cases involving suitability determinations, the Board 
of Appeals and Review examines all of the information 
available to determine whether the finding of unsuita- 
bility is warranted and in accordance with established 
standards of personal fitness for Federal employment. 
Full consideration is given to all pertinent representa- 
tion submitted by the appellant. Your case received 
such full consideration, but no basis could be found 
which would justify a change in the previous action. 
The Board has not found that your current representa- 
tions support a showing that the previous determina- 
tions were in error, or offer any pertinent new evidence or 
information that could not have been offered or sub- 
mitted during the pendency of the appeal. 


* * * * * 


Contrary to the assertions you have made, the Board 
gave due consideration to all the facts in your case, both 
favorable and unfavorable, and the favorable informa- 
tion in the record received careful evaluation. Based 
upon the facts, the Board concluded that the showing 
of habitual use of intoxicants to excess, disregard of 
financial obligations and your arrest record established 
a preponderance of evidence warranting disqualification 
on these bases in accord with the Commission’s stand- 
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ards of suitability, which are the pertinent criteria in- 
volved in the action. As has been previously explained, 
you will be free to file further applications for Federal 
employment after the expiration of your one-year de- 
barment period. There is not permanent proscription 
against your future Federal employment, which will be 
dependent solely upon your meeting all applicable re- 
quirements after January 2, 1959. 


On June 22, 1959, appellant filed his complaint for declara- 
tory judgment and other relief (J.A. 1). Appellees filed their 
answer on October 19, 1959, and a motion for Summary Judg- 
ment on October 21, 1959 (J.A. 62, 63). Appellant filed a 
cross motion for summary judgment on January 21, 1960 (J.A. 
63). On February 5, 1960, the District Court, in an order filed 
February 19, 1960, granted appellees’ motion (J.A. 70). This 
appeal followed. 


SUMMARY OF ARGUMENT 


Appellant contends that the District Court erred in granting 
summary judgment to appellees in this action to have his re- 


moval and one-year disbarment from federal service declared 
invalid. This position, however, is without merit. The rec- 
ord discloses that appellant was serving under a career-condi- 
tional appointment as an attorney subject to an investigation 
designed to determine an applicant’s suitability for a per- 
manent civil service appointment. “This investigation revealed 
that appellant had been previously arrested three times for 
intoxication, twice for issuing checks with no account and once 
for driving under the influence of liquor. It was also learned 
that eight different creditors had successfully sued appellant 
for non-payment of bills totaling over $1,500. Witnesses also 
reported that appellant habitually used intoxicating beverages 
to excess. 

The Commission notified appellant of its findings and or- 
dered his removal on grounds of unsuitability. Appellant filed 
a reply which was considered by the Commission. Appellant 
then exercised all of his rights of administrative appeal. At 
each level, the agency considered appellant’s contentions and 
gave detailed reasons for its affirmance of the removal order. 
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It thus appears that the Civil Service Commission complied 
with applicable procedures. In such a case, it is well-settled 
that the courts will not inquire info the merits of the removal. 
In any event, the record fully justifies appellant’s removal on 
grounds of unsuitability. 


AEGUMENT 


The District Court correctly granted summary judgment for 
appellee since proper procedures were followed in determin- 
ing appellant’s unsuitability for a permanent Civil Service 
appointment 


Appellant contends that the Civil Service Commission failed 
to conform to proper procedures when it found appellant un- 
suitable for a permanent appointment to the Civil Service. 
This contention is without merit. ; : 

Appellant, an attorney, received a “career-conditional” ap- 
pointment as a Contract Specialist. GS-8, with the Navy De- 
partment on March 25, 1957. This appointment was made 
subject to investigation pursuant to 5 C.F.R. (1957 Supp.) 
$2.107. This section provides in part as follows: 


(a) All types of appointments under the regulations 
in this chapter, except promotions, demotions, reassign- 
ments, and conversions from career-conditional to career 
appointment, shall be subject to investigation by the 
Commission to establish the appointee’s qualifications 
and suitability for employment in competitive service. 

(b) one 

(c) For a period of one year after the effective date of 
an appointment subject to investigation * * * the 
Commission may instruct the agency to remove the em- 
ployee if investigation discloses that he is disqualified 
for any of the reasons listed in § 2.106. * * * 

Eight months later on December 18, 1957, after a Commission 
investigation was conducted, the Navy Department and appel- 
lant were notified that appellant had been found unsuitable. 
The letter from the Commission’s Sixth Regional Office set 
forth in detail the nature of the appellant’s six arrests, the eight 
lawsuits for non-payment of bills, the six collection accounts 
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against appellant and the reports of witnesses that appellant 
drinks habitually to excess. In addition to being separated 
from employment, the Commission also required that appellant 
be barred from competing for or accepting employment in the 
competitive service for a period of one year from his last day 
day of active duty. 

Appellant exercised his right of appeal to the Regional Direc- 
tor of the Sixth Region but this was denied on February 13, 
1958. Appellant then exercised his right of appeal to the Com- 
Inission’s Board of Appeals and Review in Washington and also 
filed a memorandum of law. 

On June 20, 1958, the Board affirmed the regional action 
stating in full the grounds of its ruling. Upon a further appeal 
for reconsideration, the Board declined to alter its ruling and 
explained its reasons in a letter dated October 9, 1958. Appel- 
lant was thus afforded all procedural rights. 

It is well-settled that the system of “conditional” appoint- 
ments subject to investigation is a reasonable and lawful means 
of ensuring that only qualified and suitable persons receive 
permanent Civil Service appointments. As this Court stated 
in Friedman v. Schwellenbach, 159 F. 2d 22 (D.C. Cir., 1946), 
cert. den., 330 U.S. 838 (1947) at page 23: 


In this manner, the employee required could be put 
to work at once, subject to character investigation, and 
the Commission thereafter could make its inquiry con- 
cerning qualifications before certifying as to eligibility. 


Cf., also Kirkpatrick v. Gray, 91 U.S. App. D.C. 138, 140, 198 F. 
2d 533 (1952), cert. den. sub nom. Priestly v. Donaldson, 344 
US. 880 (1952) ; Jason v. Summerfield, 94 U.S. App. D.C. 202, 
214 F. 2d 273 (1954). The Commission, therefore, had an un- 
deviable right as well as a duty to investigate appellant’s suit- 
ability to become a permanent public servant. The 
investigation was completed within one year asrequired. When 
separation became advisable, the Commission gave clear notice 
to appellant and spelled out the grounds for its action. At 
every stage of the proceedings, appellant was told of his right 
to appeal. The Commission, therefore, complied with proper 
regulations and procedure. Since applicable procedures were 
adhered to, this Court need not inquire into the merits of appel- 
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lant’s separation. As stated in Angilly v. United States, 105 F. 
Supp. 251, 259 (S.D.N.Y. 1952) aff'd, 199 F. 2d 642 (2d Cir. 
1952): 


It is settled that if the procedure followed in the re- 
moval of a Civil Service employee satisfies the applicable 
statute and regulations, there the courts will not inter- 
fere and substitute their judgment for that of the 
executive officer in determining the propriety of the 
removal. 


This Court has also pointed out in Powell v. Brannan, 91 U.S. 
App. D.C. 16, 196 F. 2d 871, 873 (1952) with respect to the 
function of the courts in passing on the suitability of employees 
of the executive branch: 


It is not within their [the courts’] province to weigh 
the merits of a person’s claim to a Federal job. 


Cf. also Keyton v. Anderson, 97 U.S. App. D.C. 178, 229 F. 2d 
519 (1956). This question has been settled “beyond peradven- 
ture of a doubt”. Green v. Baughman, 100 U.S. App. D.C. 187, 
190, 243 F. 2d 610 (1957), cert. den. 355 US. 819. Since the 
Commission has the statutory duty to maintain the quality and 
suitability of federal employees, and since correct procedures 
were followed as to appellant, the District Court rightly granted 
summary judgment for appellees. 

Appellant’s claims that the charges were vague are also 
unmeritorious. The appellees’ letter of December 18, 1957, 
goes into great detail in setting forth the factual bases for ap- 
pellant’s unsuitability. This is not a case where the Commis- 
sion merely alleged that appellant’s “character” was unsuitable. 
The arrests were listed by date, kind and disposition, the num- 
ber and approximate time and amounts of the lawsuits was 
spelled out as was the specific habit of habitual excess in the 
use of alcohol. Appellant was fully apprised of these allega- 
tions and sought to answer them also in great detail. As the 
record indicates, there can be no doubt that appellant knew 
what the charges were about. 

Appellant’s further assertion that the failure of the Com- 
mission to name the witnesses who reported on appellant's 
habitual intemperance is also without substance. Appellant 
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is apparently seeking to have this Court require that the ap- 
pellees give all rejected applicants a full-dress trial in open 
court before it can be determined that a career-conditional 
applicant is unsuitable for permanent employment in the 
executive branch of government. Clearly, however, it is a 
fortiorari, not necessary to conduct an adversary hearing in 
such cases when Congress has provided in 5 U.S.C. § 652 that 
none is needed for removal of classified permanent employees. 
Since no adversary hearing is provided by statute or regulation, 
appellant has no right to cross-examine persons interviewed in 
the investigation. Cf. Deviny v. Campbell, 90 US. App. D.C. 
171, 175, 194 F. 2d 876 (1952), cert. den. 344 US. 826 (1952). 
Appellant did exercise his right to present evidence in his favor. 
Since, however, the Commission possessed convincing adverse 
evidence as to suitability, appellant’s removal can hardly be 
said to have been arbitrary or capricious. 

Nor can appellant’s constitutional objections to the one year 
disbarment be accepted. Assuming arguendo that the point 
has not become moot due to the passage of time, it seems clear 
that the debarment was reasonable and conformable to a 
valid regulation. That regulation [5 C.F.R. 2.106(b)] pro- 


vides in part as follows: 


(b) Debarment. A person found disqualified for any 
of the reasons listed in paragraph (a) of this section 
may, in the discretion of the Commission be denied ex- 
amination, or denied appointment to any competitive 
position, for a period of not more than three (3) years 
from the date of the determination of such disqualifica- 
tion.” [Emphasis supplied.] 

This bar is temporary and applies only to the competitive serv- 
ice and not to excepted positions. The specific regulation has 
not been judicially tested before now. It was indicated by this 
Court, however, that: 
A general order that no person who is denied permanent 
employment after a conditional employment be re- 
employed for three years might well be valid. 
Bailey v. Richardson, 86 US. App., D.C. 248, 257, 182 F. 2d 46 
(1950) aff'd by divided Court, 341 U.S. 918 (1951). Further- 
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more, the regulation has a reasonable purpose, i.e.,‘to enable 
the applicant to rehabilitate himself by removing the causes of 
his disqualification. It also reduces the possibility of having 
to make repetitious determinations of unsuitability should the 
applicant again seek competitive status while the disqualifying 
condition persists. In view of the facts here, a debarment of 
one year from competitive service was reasonable and well with- 
in prescribed limits. 

Since, therefore, the Commission action conformed to correct 
procedures, the District Court properly granted summary judg- 
ment in favor of appellees. 

Although it is not the function of the judicial branch to 
weigh the merits of the disqualification of an employee of the 
executive department, Angilly v. United States, supra; Powell 
v. Brannnan, supra; Keyton v. Anderson, supra; Green v. 
Baughman, supra, the record here strongly supports the cor- 
rectness of the Commission determination. Appellant’s six 
arrests are admitted. One of the charges was that of operating 
& Motor Vehicle under the Influence of Liquor in 1953 for which 
appellant was fined $100 and given ten days. There is no evi- 
dence that this charge was-reversed on appeal. Three arrests 
involved intoxication, and two were for Issuing Checks with no 
account. This is powerful evidence that appellant is unfit for 
the service especially since appellant sought a permanent 
appointment as an attorney. 

Secondly, the eight different lawsuits against appellant for 
non-payment of bills and the six accounts lodged with a collec- 
tion agency form a separate and distinct basis for disqualifica- 
tion. The Board of Appeals concluded: “* * * the evidence 
of your wilful disregard of financial obligations appears to raise 
@ serious question as to your honesty and integrity” (J.A. 49). 
This Court has held this basis sufficient to warrant the dis- 
charge of even a permanent employee to promote the efficiency 
of the service. Carter v. Forrestal, 85 U.S. App. D.C. 53, 175 
F. 2d 364 (1949), cert. den. 338 U.S. 832 (1949). There a dis- 
abled veteran was discharged for failure to pay two judgment 
debts over a period of several years. This Court stated at page 
55: 
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We believe that dismissal for wilful refusal or negli- 
gent failure to pay lawful debts without sufficient excuse 
or reason is clearly a cause that will promote the effi- 
ciency of the service. 

-If a veteran with a permanent appointment may be discharged 
a fortiorari, an applicant for such an appointment may be found 
disqualified for such appointment. 

There was also evidence that appellant habitually indulged 
in alcohol beverages to excess: This is a disqualification found 
in 5 CFR. §2.106(6). Thus the Commission was correct in 
ordering the removal of appellant on this separate and distinct 


basis. 
CONCLUSION 


Wherefore, it is submitted the judgment of the District Court 
be affirmed. 
Davy C. ACHESON, 
United States Attorney. 
CxHartes T. Doncan, 
Harotp D. RoYN=pANCE, Jr., 


Jonn R. Scomertz, Jr., 
Assistant United States Attorneys. 
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